Legal Background And The New JERSEY Fair Housing Act Of 1985

In 1975, in the case of Southern Burlington County NAACP v. Township of Mt. Laurel (Mt. Laurel I), the New Jersey Supreme Court ruled that developing municipalities have a constitutional obligation to provide a realistic opportunity for the construction of low- and moderate-income housing.  In its 1983 Mt. Laurel II decision, the Supreme Court reaffirmed and expanded the Mt. Laurel doctrine and stated that all municipalities share in the obligation.  The Supreme Court also provided guidance in determining a municipality’s fair share and authorized specific judicial remedies to ensure that municipalities meet their constitutional obligation.  On July 2, 1985 the Fair Housing Act (FHA) was enacted as the legislative response to the Supreme Court rulings.  The Act created COAH as the administrative alternative to the  Courts.

In its 1986 Hills Development Corporation v. Bernards Township (Mt. Laurel III) decision, the Supreme Court declared the FHA constitutional and allowed the transfer to COAH of virtually all litigation then pending before the  Courts.

COAH is a 12-member bipartisan body appointed by the Governor on the advice and consent of the Senate.  The members, by law, must represent the interests of categories of local government, the providers and users of affordable housing and the general public.  Members are appointed to six-year terms.

The FHA directs COAH to provide regulations that allow municipalities to prepare a comprehensive planning and implementation response to the constitutional obligation to provide a realistic opportunity for the provision of affordable housing through municipal land use regulation.  COAH’s primary responsibilities are to establish housing regions, quantify regional housing need and provide mechanisms for municipalities to use in addressing their fair share obligations. 

COAH acts as an administrative alternative to the confrontational, often lengthy and costly approach to the provision of affordable housing through litigation. It is at the front end of the housing delivery system, where local land use, zoning and development ordinances are certified as realistic. COAH helps municipalities establish the framework in which affordable housing may be built by municipalities, nonprofits and the private sector. COAH is directed to review the municipal Housing Element and Fair Share Plan that is required by the FHA and is empowered to grant the municipality substantive certification.  Once certified, municipalities are granted a presumption of validity against allegations of exclusionary zoning (commonly referred to as builder’s remedy lawsuits) for a period of 10 years.  

In upholding the constitutionality of the FHA on February 20, 1986, the New Jersey Supreme Court in the Hills decision also assigned COAH the quasi-judicial role of imposing scarce resource restraints where necessary to maintain a realistic opportunity for the provision of affordable housing (Hills Development Co. v. Township of Bernards, 103 N.J. 1, 63 (1986)).  COAH hears and decides motions for the imposition of scarce resource restraints that preserve limited sewer, water and/or vacant land capacity in a municipality under COAH’s jurisdiction so that these resources remain available for the production of affordable housing.  In these instances, COAH may act to restrain, or halt, continued development until the municipality can develop a plan to incorporate additional affordable housing opportunities. 

Responsibilities of COAH also include: coordination with other state agencies; implementing Memoranda of Understanding (MOU) with the State Planning Commission and applicable regional planning entities; monitoring progress of municipal implementation of certified housing plans; and reporting and recommending regulatory and legislative improvements to the Governor and legislature.  In December 1990, the New Jersey Supreme Court in the Holmdel decision gave COAH the authority to determine criteria for mandatory development fee ordinances and to review and approve the ordinances for municipalities.  COAH establishes the regulations that govern the collection and expenditure of development fees for affordable housing purposes.

COAH is an administrative organization, not a production agency or funding source.  However, towns that receive substantive certification enjoy priority access to the state’s Balanced Housing Fund administered within the New Jersey Department of Community Affairs.  The Balanced Housing fund may only be utilized by a municipality that has a COAH certified housing plan, a Judgment of Compliance from the Superior Court of New Jersey or is an urban aid municipality.  These funds are provided from the New Jersey Realty Transfer Tax.  The Balanced Housing Program alone has provided over $326,421,729 in the form of gap financing for affordable housing throughout the State.  Certified municipalities are also eligible for Federal low-income tax credits and other sources of housing subsidies such as low interest loans to help implement their certified Housing Elements.  Towns that are participating in the COAH process may also retain development fees collected from market-rate residential and non-residential development locally, rather than sending such fees to the State, under amendments to the FHA that became effective July 17, 2008.
The FHA made the Housing Element a mandatory part of the municipal master plan and also required the preparation of a Fair Share Plan describing how the goals of the Housing Element would be achieved, for those municipalities electing to participate in the COAH process. The objective of the FHA is to encourage municipalities to make affordable housing decisions and set goals based on sound land use planning principles.  The FHA offers municipalities more flexibility and control in addressing the constitutional obligation as opposed to Court-imposed solutions.  Having the time to undertake proactive planning, rather than being forced to make reactive decisions during litigation, is one of the important benefits provided to municipalities seeking to participate in the COAH administrative process.  This is especially true under COAH’s growth share approach, which encourages municipalities to engage in proactive planning by integrating affordable housing into broader planning efforts that are undertaken by the municipality.

How Are coah Units Priced?

Affordable rents and sales prices are regulated by the Uniform Housing Affordability Controls (UHAC) (N.J.A.C. 5:80-26.1 et seq.).  Municipalities are required to establish by ordinance maximum rents and sales prices for affordable units.  

Under UHAC, initial rents are calculated so as not to exceed 30 percent of the eligible monthly income of an appropriately-sized household for an affordable unit.  This does not mean, however, that rents are always directly calculated at 30 percent of a particular household’s income.  Housing administrators and developers can charge maximum rents that are affordable to households earning 60 percent of median income or less.  At least 10 percent of all affordable rental units must be affordable to households earning 35 percent or less of median income.  For each bedroom type, at least one rent must be established for both low-income and moderate-income units.  Additionally, the average rent on all affordable units within the development must be affordable to households earning 52 percent or less of median income.  For example, there could be four rental units, one affordable to a household earning 35 percent of area median income, one affordable to a household earning 45 percent of area median income, and two affordable to a household earning 60 percent of area median income.  In this example, two units are low-income units and two are moderate-income units.  The maximum rent is available to households earning 60 percent of median income, and the average rent is affordable to households earning approximately 50 percent of median income.  This example also meets the requirement that at least 10 percent of the rental units are affordable to households earning 35 percent of median income.  An applicant for affordable housing would be matched to the percentage and rent that best fit their income.  

Affordable sales prices are based on a formula that takes into account certain assumptions about household size, down payment amount, property taxes, mortgage interest rates, and homeowner association fees.  Under UHAC, initial prices are calculated so that the monthly carrying costs of an affordable unit, including principal and interest, taxes, homeowner and private mortgage insurance and condo/homeowner association fees do not exceed 28 percent of the eligible monthly income of an appropriate household size.  UHAC requires that the maximum sales price within each affordable housing development be affordable to households earning 70 percent or less of median income.  Moderate-income ownership units must be available for at least three different prices for each bedroom type, and low-income ownership units must be available for at least two different prices for each bedroom type.  In addition, the average of all sales prices for low- and moderate- income ownership units within the development must be affordable to households earning 55 percent or less of median income.  For example, there could be six ownership units, one affordable to a household earning 70 percent of median income, one affordable to a household earning 65 percent of median income and one affordable to a household earning 55 percent of median income, two affordable to households earning 45 percent of median income and one affordable to a household earning 40 percent of median income.  In this example, three units are moderate-income units and three units are low-income units.  The maximum sales price is available to households earning 70 percent of median income, and the average sales price is affordable to households earning approximately 53.33 percent of median income, thereby meeting all applicable requirements.  
Who Qualifies For coah units?

The COAH Regional Income Limits chart (found on COAH’s website at http://www.state.nj.us/dca/affiliates/coah/index.html) provides information about income limits for each of New Jersey’s six housing regions. Each region has different calculated median incomes, which are adjusted annually.  In order to be eligible for affordable housing in New Jersey, a household’s income must be below the income limit for that region, either for low or moderate levels.  A moderate-income household is classified as earning between 50 percent and 80 percent of the area median income.  A low-income household is classified as earning less than 50 percent of area median income.  COAH has included a new category for very low-income households, which are classified as earning less than 30 percent of area median income.  Municipalities are not required to provide affordable housing to very low-income households, but COAH’s third round rules provide new incentives to municipalities to do so.  In addition, it should be noted that developers of rental units are required to make 10 percent of these units affordable to households earning no more than 35 percent of median income pursuant to UHAC.

Affordable housing is administered by a wide variety of organizations and agencies.  Some municipalities administer their own affordable housing and have their own application process.  If not, the municipal housing liaison can direct applicants to developers, nonprofit agencies, State agencies or consultants that may administer the affordable housing within the municipality. 

